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In The Agenda we summarise the state of play with the key pensions issues about which employers and trustees 
should be keeping themselves informed.  Where appropriate, we highlight the actions that could or should be taken. 

Current issues are subdivided between financial and compliance issues and HR and communication issues, although 
inevitably there will be a degree of overlap in some cases.  We also keep one eye on what is coming over the 
horizon. 

Our aim is to help you make your company or trustee board agendas focused on what is important to you. 

We have kept The Agenda brief.  Please contact your HamishWilson consultant, for further details. 

Please check www.hamishwilson.com/news/agenda.asp for the latest edition of The Agenda. 

 
 

Financial and compliance issues 

 
  
A-Day and old IR limits 
 
The new “simplified” pensions’ tax regime came into being on 6 April 2006 (“A-Day”) – nearly fours ago! 
 
Under transitional arrangements, the old “IR limits” and, in particular, the “earnings cap”, continue to apply to 
schemes by default until 5 April 2011, unless removed by a specific deed of amendment.  This was to provide a 
period of grace during which employers could decide which of the old limits they wish to “hard code” into their 
scheme’s rules to avoid any unintended increase in members’ benefits and scheme liabilities. 
 
The Registered Pension Schemes (Modification of the Rules of Existing Schemes) Regulations 2009, which came into 
force on 11 December 2009, allow schemes to make appropriate changes to their rules without seeking HMRC’s 
approval even where the rules require such approval to be obtained. 
 
Employers should check whether appropriate changes have already been made and, where not, ensure 
the process is started soon so that their scheme’s rules can be amended by 5 April 2011. 
 

Abandonment, Anti-avoidance and Clearance 
 
Abandonment occurs when a sponsoring employer seeks to avoid its pension liabilities by severing its link with a DB 
scheme (eg as a result of a corporate restructuring) without providing the scheme sufficient funds or assets to 
compensate for losing its ongoing support.  If it occurs, the Pensions Regulator has the power to issue a financial 
support direction and/or a contribution notice against the relevant parties, depending on the circumstances. 
 
The Pensions Act 2008 enhanced the Regulator’s anti-avoidance powers.  In particular, the Regulator is now 
empowered to issue a contribution notice in respect of the receiving scheme, and not just the transferring scheme, 
where there was a bulk transfer of liabilities to a scheme to which the protection afforded by section 75 of the 1995 
Pensions Act does not apply (such as a DC scheme). 
 
The DWP issued draft regulations on 19 October 2009 setting out how the Regulator is to calculate a contribution 
notice where such a bulk transfer was the offending act (or one of a series of offending acts) and where it was not 
an offending act; these were for consultation until 11 December 2009.  The amount 
specified in the contribution notice can be up to the value of the transferred liabilities on 
a buyout basis. 
 
Employers should consider seeking professional advice whenever involved in a 
corporate deal. 
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Accounting for pensions in the credit crunch 
 
The margin between gilt yields and bond yields ("the credit spread") has continued to fall back from its credit 
crunch-induced peak as bond yields ease in response to the Bank of England’s “quantitative easing”.  Bond yields 
were about 5.7% pa as at 31 December 2009 compared with 6.7% pa a year earlier, whilst gilt yields have risen in 
anticipation of higher price inflation over the medium to long term. 
 
Although there has been a strong recovery in equity markets over the past few months, accounting deficits are likely 
to be larger than last year. 
 
Finance Directors should anticipate having to report higher pension liabilities in the coming months. 
 

Commutation of trivial pensions 
 
The restrictions on when occupational and personal pensions can be commuted on the grounds of triviality have now 
been relaxed.  The Occupational and Personal Pension Schemes (Authorised Payments) Amendment Regulations 
2009 were laid before Parliament on 9 November and came into force on 1 December 2009. 
 
Corresponding HMRC Authorised Payments regulations came into force on 1 June 2009.  These regulations also 
make genuine benefit payment errors (eg overpayments) easier to correct. 
 
The DWP had intended to permit Guaranteed Minimum Pensions (GMPs) to be commuted as part of a trivial pension.  
However, it revealed in its response to the consultation on the draft amendment regulations before they were laid 
(issued on 7 December 2009) that the new regulations are defective.  It will consider making a correction as a 
package of further miscellaneous amendment regulations planned to be introduced in April 2010. 
 
Trustees may wish to ask their scheme’s administrator how many pensions it will be possible to 
commute and what cost savings would be achieved.  They should also seek legal advice as to whether 
rule amendments are required before they can take advantage of the relaxations.  They will, however, 
have to wait a few more months before commuting any trivial pensions that include GMPs. 
 

Data protection 
 
The Information Commissioner’s Office (ICO) ruled in November 2009 that a trustee body was in breach of the Data 
Protection Act after the loss of unencrypted membership data when a laptop was stolen from its software provider. 
 
The ICO expects (probably from April 2010) to be able to issue substantial fines against errant “data controllers” (eg 
trustees). 
 
Trustees may wish to check whether their service-providers and advisers have adequate policies and 
procedures in place for protecting their members’ personal data. 
 

Deeds of amendment 
 
Recent Court cases have highlighted the importance of scheme amendments being made in strict accordance with 
the scheme’s amendment powers.  As a result, the effects of amendments made years ago (eg to equalise pension 
ages between men and women) have been reversed, leaving the scheme with an unexpectedly large deficit and the 
sponsor having to find extra contributions. 
 
Trustees and employers may wish to check whether past amendments were made appropriately and 
take remedial action if necessary and ensure any future amendments comply with requisite procedures. 

http://www.opsi.gov.uk/si/si2009/pdf/uksi_20092930_en.pdf
http://www.opsi.gov.uk/si/si2009/pdf/uksi_20092930_en.pdf
http://www.opsi.gov.uk/si/si2009/pdf/uksi_20091171_en.pdf
http://www.dwp.gov.uk/docs/pensions-auth-pyt-consultation-response.pdf
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Employer debt regulations 
 
The long-awaited consultation on draft amendments to the “Employer Debt Regulations” was published by the DWP 
on 17 September 2009; 19 November 2009 was the deadline for comments. 
 
As well as making some technical corrections to the existing regulations, the draft amending regulations introduce a 
“general easement” and a “de minimis easement”, both of which are intended to make it easier for corporate groups 
to be restructured without triggering section 75 debts. 
 
The general easement can avoid section 75 debts arising where a restructuring involves a one-to-one transfer of 
employees between two associated employers who participate in the same pension scheme.  There are a number of 
conditions, including that the transfer of employees is accompanied by a transfer of corporate assets so that there is 
no overall weakening in the employer covenant as a result of one of the employers ceasing to participate in the 
scheme.  More complicated restructurings involving transfers of employees between more than two employers are 
not catered for, although it may be possible to deal with these as a series of one-to-one transfers. 
 
The de minimis easement has a simpler set of conditions, but is restricted to restructurings that affect less than 2% 
of a scheme’s liabilities.  One of the conditions is the scheme must be at least 100% funded on the PPF’s s179 (levy 
valuation) basis; the PPF’s figures show that 84% of all DB schemes were under-funded on this basis as at the end 
of September 2009, so this easement is unlikely to be of help to many employers for the time being! 
 
Any employer who participates in a multi-employer scheme should seek legal and actuarial advice about 
the consequences of a corporate restructuring or ceasing future benefit accrual before taking action. 
 

Equalisation issues 
 
The provisions of many schemes had to be amended following the European Court of Justice’s “Barber” ruling of 
17 May 1990 in order to achieve equality of benefits between men and women.  More recently, schemes will have 
had to remove any age-based discrimination (except where exempt). 
 
Various recent Court cases have highlighted the importance of ensuring that any changes that have been made are 
both lawful and made appropriately in accordance with the requirements of the scheme’s trust deed and rules.  
However, the judgment in the case involving Foster Wheeler suggests that pragmatic solutions can be accepted by 
trustees where benefits have not been equalised appropriately to date. 
 
Trustees and employers may wish to check the validity of any changes made to their schemes, especially 
where it was intended to level down benefits in respect of service after the date of change. 
 
The Pension Protection Fund (PPF) has decided how it intends to equalise Guaranteed Minimum Pensions (GMPs) – 
see their consultation response issued on 29 October 2009. 
 
The PPF’s approach may not be a viable solution for other schemes.  Indeed, the PPF recognises that where there is 
a possibility of a scheme in an assessment period not entering the PPF at the end of that period it would be 
appropriate for the rule change giving effect to equalisation to be conditional on their scheme entering the PPF. 
 
Regulations enabling GMPs to be converted into normal scheme benefits using the concept of actuarial equivalence 
came into force on 6 April 2009.  However, in our opinion, converting GMPs is likely to be a non-starter unless the 
sex-equality issues surrounding GMPs are clarified.  (See our press release for further explanation.) 
 
Meanwhile, Angela Eagle, Minister for Pensions and the Ageing Society, said in a written statement on 28 January 
2010 that: 
 
“The examination of the relevant legislation and case law has led the Government to conclude that where a scheme 
member has accrued entitlement to a guaranteed minimum pension after May 1990, European law requires that any 
inequality in scheme rules which results from the legislative provisions governing GMPs should be removed, whether 
or not a person can show that a comparator exists. 

continued on next page … 

http://www.dwp.gov.uk/docs/consultation-employer-debt-draft-regs.pdf
http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/GMP_Oct2009.pdf
http://www.hamishwilson.com/news/newsview.asp?n=324


 

The Agenda 
Last updated: 29 January 2010 
 
 

 4 
 
 
 
 
 
 
 

 

Equalisation issues 
 
The Government intend to bring forward amending legislation when Parliamentary time allows. However, in the 
meantime, it is the Government's opinion that, in order to ensure full compliance with European law, trustees and 
others should act as if existing domestic legislation requires equalisation in respect of differences resulting from 
GMPs whether or not real comparators exist.” 
 
Although this statement was given in the context of a report on the Financial Assistance Scheme, it is generally 
thought to have much wider relevance.  On the face of it, all schemes that have been contracted-out on the basis of 
GMPs may no longer be able to sweep the issue of GMP equalisation under the carpet. 
 
Although equalising GMPs would have the effect of increasing schemes’ liabilities (and, so, their deficits), the main 
issue for many smaller schemes will be the complexity and cost of implementation, including the cost of obtaining 
advice on what is expected of them. 
 
Trustees should seek advice as to whether they should equalise GMPs in their scheme and, if so, what 
would be the most appropriate method for achieving this.  In many cases, however, they may be inclined 
to take a wait-and-see approach and follow the lead of schemes with greater resources. 
 

Internal controls 
 
There is a legal requirement under section 249A of the Pensions Act 2004 that trustees of an occupational pension 
scheme must establish and operate adequate internal control mechanisms.  This is supported by the Pensions 
Regulator’s Code of Practice No 9 and Internal Controls Guidance. 
The Regulator issued revised guidance on 1 December 2009 for consultation until 1 March 2010.  This has been 
especially constructed to assist trustees of smaller schemes by making the guidance more practical and targeted, 
recognising that they have limited resources at their disposal.  Not being exhaustive, it covers seven key risks: 
 
• a lack of knowledge and understanding 
• conflicts of interest  
• ineffective relations with advisers  
• poor record-keeping  
• deterioration in the employer’s covenant  
• investment risk and 
• ineffective retirement processes. 
 
The Regulator says these have been identified as specific areas where improvements are required and should be 
included in trustees’ assessment of risk and subsequent controls framework.  He also reminds trustees that failure to 
establish and operate adequate internal controls is a breach of law and he may pursue cases where a failure results 
in a materially significant risk to beneficiaries.  
 
Trustees should ensure they have established appropriate internal controls for their scheme and review 
these and the associated risks regularly. 
 

PPF levies 
 
The PPF published its Decision Document and final determination for 2010/11 on 18 December 2009.  It also 
finalised its Levy Practice Guidance, setting out how it expects to use its discretionary powers. 
 
The Decision Document confirms that the aggregate pension protection levy for 2010/11 is to be £720 million, which 
is the £700 million aggregate for 2009/10 indexed in line with national average earnings.  It also confirms that the 
risk-based levy scaling factor will be 1.64 for 2010/11 (down from 2.22 for 2009/10) and the scheme-based levy 
factor will be 0.000145 (down from 0.000162); the marked reductions are due to increases in schemes’ deficits and 
the value of schemes’ “protected liabilities” at the 31 March 2009 measurement date used for 2010/11 levies. 
 

continued on next page … 

http://www.thepensionsregulator.gov.uk/codesOfPractice/internalControls/index.aspx
http://www.thepensionsregulator.gov.uk/guidance/internalControls/index.aspx
http://www.thepensionsregulator.gov.uk/pdf/internal-controls-con-doc.pdf
http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/1011_levy_policy_statement.pdf
http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/1011_determination.pdf
http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/1011_PPF_practice_guidance_Dec09.pdf
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PPF levies (continued) 
 
No changes to the levy calculation formulae are to be made, but the PPF will adjust the maximum insolvency risks 
from 15% to 3% and cap risk-based levies at 0.5% of liabilities (down from 1%) in order to ease the burden on the 
weakest 10% of schemes (up from 5%), although this means other schemes will have to pay about 5% more than 
they would otherwise have done. 
 
Compared with 2009/10, there will also be changes to: 
 
• the way probabilities of insolvency will be derived for overseas-based sponsoring employers (by introducing an 

“Equivalent UK Failure Score”) and  
• the requirements relating to contingent assets, which include a two-day extension of the deadline for certification 

to 9 April 2010 because of the timing of Easter. 
 
Changes to how block (or “bulk”) transfers are treated had been proposed.  These have not been adopted, but the 
PPF’s Board may now exercise discretion in certain cases. 
 
Trustees and/or employers are now able to make informed decisions about the merit of taking action to reduce their 
scheme’s 2010/11 levy, eg by paying and certifying deficit-reduction contributions, the impending deadlines for 
action being: 
 
• 31 March 2010 for paying deficit-reduction contributions and certifying contingent asset agreements (the latter 

by 5pm) 
• 5pm on 9 April 2010 for certifying deficit-reduction contributions 
• 5pm on 30 June 2010 for certifying block transfers that occurred before 31 March. 
 
There are also provisional deadlines coming up for influencing the 2011/12 levy.  These are: 
 
• 5pm on 30 March 2010 for providing D&B with information about sponsoring employers 
• 5pm on 31 March 2010 for filing levy-related information on Exchange. 
 
Trustees and employers should consider whether it would be worthwhile taking levy-reduction actions 
ahead of the impending deadlines.   
 

Reliance on the PPF 
 
A test case involving the Ilford Pension Scheme (whose sponsor, the photographic firm, is in administration) has 
addressed whether it is appropriate for trustees to consider the PPF when making decisions.  The case was taken to 
the High Court by Independent Trustee Services, the Scheme’s trustee. 
 
The Court ruled on 10 November 2009 that it is inappropriate to exploit the availability of compensation from the 
PPF when making decisions about a scheme’s future, although it also confirmed that trustees do not have a duty to 
take the interests of the PPF into account as it is not a scheme beneficiary. 
 
The outcome of the case will be particularly relevant for the trustees of schemes that are less than 100% funded on 
the PPF’s valuation measures as these are liable to enter the PPF should the scheme’s sponsor become insolvent. 
 
Trustees and employers may wish to seek advice on how the ruling affects them. 
 

Scheme governance 
 
The Pensions Regulator issued a statement “Good governance – keeping pensions safe” to trustees on 24 November 
2009 and simultaneously launched a campaign aimed at encouraging good governance and administration and 
better management of scheme risks.  The statement cites the Regulator’s latest Governance survey, released on the 
same day, shows certain areas of improvement but also that gaps persist, particularly in smaller schemes. 
 

continued on next page … 

https://login.thepensionsregulator.gov.uk/Login.aspx
http://www.thepensionsregulator.gov.uk/pdf/governance-statement-Nov2009.pdf
http://www.thepensionsregulator.gov.uk/pdf/governance-survey-report2009.pdf
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Scheme governance (continued) 
 
The Regulator wants the trustees of trust-based schemes to: 
 
• ensure all trustees meet the requirements for trustee knowledge and understanding (TKU), including those parts 

that have been updated recently and use the Trustee toolkit (or participate in other appropriate training) 
• ensure adequate internal controls are in place 
• know the quality of their membership records and have a concrete plan in place if improvement is required 
• remember they are accountable for the services provided by advisers, administrators and others, have a formal 

process for their appointment, and know the activities they perform for the trustees and 
• if their scheme is winding up, to complete the process within the two-year framework set by the Regulator. 
 
Trustees should review their TKU requirements and governance procedures. 
 

Scheme-specific funding regime 
 
The latest edition of the Regulator’s analysis of recovery plans, which was published on 10 November 2009 and 
covers valuations with an effective date up to 21 September 2008, shows there has been an increase both in the 
length of recovery plans and in the use of back-end loading.  The chair of the Regulator, David Norgrove, added “We 
urge trustees to continue to take a prudent approach to assessing schemes’ technical provisions, to maintain an 
honest and open dialogue with employers, and to remain aware of the changing economic situation as they focus on 
the long term interests of scheme members”. 
 
As indicated by the Regulator, trustees should continue to focus on making sound decisions in the long-
term interests of scheme members, which includes not jeopardising the sponsor’s future viability.  
Employers should ensure they have access to independent advice to help them balance trustees’ funding 
demands with their ongoing business needs. 
 

Tax relief for high earners 
 
It was announced in the Budget on 22 April 2009 that tax relief on pension contributions is to be restricted for those 
with incomes above £150,000 pa from 6 April 2011.  This will follow hard on the heels of the introduction of a new 
rate of income tax of 50% that will apply on income in excess of £150,000 pa from 6 April 2010. 
 
From 6 April 2011, the value of pensions' tax relief applying to income in excess of £150,000 pa will be tapered 
down (from 50%) so that for those on incomes above £180,000 pa tax relief will be at the rate of 20%, the same as 
for basic rate income taxpayers. 
 
The restriction on tax relief will apply not only to an individual's own pension contributions but also to any 
contributions made on their behalf by their employer or any other party.  This means that employer contributions 
paid in respect of high earners will no longer be tax-exempt as far as the employee is concerned.  However, 
employers will continue to receive full relief from corporation tax on their pension contributions. 
 
Anti-forestalling measures were also set out, preventing high earners from maximising their pension contributions 
over the next couple of years in order to take advantage of full tax relief while it is still available. 
 
The Finance Act 2009, which received Royal Assent on 21 July 2009, creates a new tax charge of 20% that will apply 
until 5 April 2011 to high earners who "increase their pension savings on or after 22 April 2009 over and above their 
normal pattern of regular pension savings", but only if their total pension savings exceed £20,000 in that year.  
 
A minor concession was made on 3 July 2009 that would allow people (eg the self-employed) without a regular (at 
least quarterly) pattern of pension saving to obtain full tax relief on the first £30,000 of their pension savings (or on 
the average of their last three years’ pension contributions, if this is smaller). 

continued on next page … 

http://www.trusteetoolkit.com/
http://www.thepensionsregulator.gov.uk/pdf/scheme-funding-analysis-2009.pdf
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Tax relief for high earners (continued) 
 
The Pre-Budget Report published on 9 December 2009 appears to provide some good news in that individuals with 
pre-tax incomes (excluding employer pension contributions) of less than £130,000 pa will not be affected by the 
restrictions and so will not have to carry out a test to check whether their "relevant income" exceeds £150,000 pa.  
However, the anti-forestalling rules will be extended so that all those with pre-tax incomes of £130,000 pa or more 
become potentially subject to tax if they increase their pension savings. 
 
Employers will be obliged to identify any employee to whom they provide gross pay and taxable benefits of 
£130,000 or over and to whose pension they contribute.  They must also request a benefit statement from the 
pension scheme on the employee's behalf.  
 
HMRC has published a technical note on the special annual allowance charge. 
 
The PBR also launched a consultation by HM Treasury on "implementing the restriction of pensions tax relief".  This 
runs for 12 weeks, ie until 3 March 2010 and, in particular, covers how employer contributions to DB schemes 
should be valued.  See our 2009 PBR Special for further details. 
 
Employers should urgently review their pension provision in respect of high earners and take particular 
care when making changes to their pension arrangements. 
 

Transfer incentive exercises 
 
Trustees should apply greater scrutiny to transfer incentive exercises according to David Norgrove, the chair of the 
Pensions Regulator, while speaking at the NAPF Annual Trustee conference on 10 December 2009. 
 
The Regulator is particularly concerned with “worrying tactics”, including: 
 
• the offer of advice paid for by the employer - on the condition that members take that advice  
• excessive pressure to make a decision – with constant emails, phone calls, and even home visits  
• the provision of misinformation, including a strong suggestion that the future of the scheme is at best uncertain 

and that it is in the interest of the member to transfer out  
• putting excessive time pressure on members to make a decision - suggesting that there is not enough money to 

go around so members must move quickly to take advantage of the offer.  
 
Trustees should review transfer incentive communications for balance, completeness and objectivity. 
 

Trustee knowledge & understanding (TKU) 
 
The Regulator announced in October 2008 it had refreshed its TKU framework to ensure it remains relevant.  The 
new Code of Practice and scope guidance (for DB and DC schemes) came into force on 8 December 2009. 
 
The revised code of practice sets out practical guidance for trustees in relation to the TKU regime, while the scope 
guidance provides a checklist of the topic areas of which trustees need to have knowledge and understanding.  
 
Trustees should familiarise themselves with the new Code of Practice and scope guidance and keep their 
training needs under regular review. 

http://www.hmrc.gov.uk/pbr2009/pen-annual-allow-2020.pdf
http://www.hm-treasury.gov.uk/prebud_pbr09_consult_pensions.htm
http://www.hamishwilson.com/news/newsview.asp?n=383
http://www.thepensionsregulator.gov.uk/pdf/codeTkuFinal.pdf
http://www.thepensionsregulator.gov.uk/pdf/TKUscopeforDBwithDC2009.pdf
http://www.thepensionsregulator.gov.uk/pdf/TKUscopeforDConly2009.pdf


 

The Agenda 
Last updated: 29 January 2010 
 
 

 8 
 
 
 
 
 
 
 

 

HR and communication issues 

 
 

Age discrimination 
 
The pensions-related aspects of The Employment Equality (Age) Regulations 2006 (“the Age Regulations”) came into 
force on 1 December 2006.  With certain exceptions, it is now unlawful for employers, or trustees of occupational 
pension schemes, to discriminate on the grounds of age when exercising their scheme functions in respect of periods 
of pensionable service on or after 1 December 2006.   
 
However, uncertainty remains as to what constitutes a discriminatory practice.  In early 2008, different outcomes in 
a couple of employment tribunal cases that addressed whether compulsory retirement at the age of 65 could be 
objectively justified illustrated the importance placed on individual circumstances.   
 
If they have not already done so, employers should check for discriminatory practices in their schemes 
(eg age-related accrual rates) and take action to minimise their exposure to equalisation costs.  
 
The European Court of Justice (ECJ) started hearing the “Heyday” case in July 2008.  Heyday, part of Age Concern, 
wanted to challenge the UK Government’s decision to allow employers to compulsorily retire employees when they 
reach the age of 65.  Heyday claims this runs contrary to the European Union’s Directive 2000/78/EC which requires 
equal treatment in employment and occupation. 
 
The Advocate General opined in September 2008 that it was appropriate for the UK Government to specify an age at 
which employees can be retired compulsorily, provided it is objectively and reasonably justified.  The ECJ’s formal 
ruling, given on 5 March 2009, confirmed this view. 
 
It then fell for the High Court to decide whether having a default retirement age of 65 is objectively and reasonably 
justified.  The Court ruled on 25 September 2009 that the default retirement age of 65 was lawful when introduced 
in 2006.  However, it added there was now a compelling case at least to raise the default retirement age from 65, 
because of changed economic circumstances and the greater recognition given to increases in longevity and the 
problems this causes for the social security system. 
 
Meanwhile, the new Minister for Pensions and the Ageing Society, Angela Eagle, had already announced on 13 July 
2009 that the Government would bring forward its review of the default retirement age of 65 to 2010 from 2011.  
Indeed, Angela Eagle and Pat McFadden, the Business Minister from the Department for Business Innovation & Skills 
(BIS), called jointly on 28 October 2009 for businesses and individuals to submit evidence about how the default 
retirement age works in practice, the reasons for having one and the impact on businesses, individuals and the 
economy of either raising it or not having one at all. 
 
Employers should continue to monitor developments, with the retention of a default retirement age of 
65 looking increasingly less likely. 
 

DC communications 
 
The Pensions Regulator issued a statement “Engaged employers and informed retirement choices – key to good 
outcomes for members of defined contribution (DC) pensions” on 22 July 2009. 
 
In relation to trust-based DC schemes, the statement stressed it is important for trustees to ensure that members 
are able to make informed choices and so must be aware of their options, including the open-market option of 
buying their annuity from the provider of their choice.  It added that the Regulator will be reviewing the retirement 
processes and literature of a sample of schemes (see below) and, where there are short-comings, will expect the 
trustees to make improvements, using its enforcements powers if necessary.   

continued on next page … 

http://www.thepensionsregulator.gov.uk/pdf/DCStatementJuly2009.pdf
http://www.thepensionsregulator.gov.uk/pdf/DCStatementJuly2009.pdf
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DC communications (continued) 
 
The statement also encouraged employers to engage more with their DC schemes, whether trust-based on contract-
based.  It added that the Regulator had previously produced guidance “Voluntary employer engagement in work 
place contract-based pension schemes” for employers and will be working with the FSA to clarify the extent to which 
employers can provide information and support to their employees. 
 
The Regulator also published a guide “Making your retirement choices” for members of DC schemes. 
 
The Regulator’s report on its investigation of pre-retirement literature and processes of DC trust-based schemes was 
published on 27 October 2009.  Of the 97 schemes investigated, the Regulator concluded 57% had some room for 
improvement and 30% had alleged breaches of the disclosure regulations, while 6% were referred to caseworkers 
and required to make substantial changes. 
 
One of the most striking observations in the report is that, while 98% of schemes offer members the open-market 
option when it comes to buying their annuity at retirement, only 23% of members take advantage of it. 
 
Trustees and employers should review their communication materials. 
 

Employer consultation 
 
The DWP proposes to add “to change, in whole or in part, the definition of pensionable earnings in the scheme rules 
which applies to members or members of a particular description” as a listed change requiring consultation with 
effect from 6 April 2010.  This proposal was set out in a consultation on draft regulations that are to make minor 
amendments to various set of regulations; the consultation period ran from 25 September to 18 December 2009. 
 
Employers should factor in the consultation requirements when planning any benefit changes. 
 

Flexible retirement 
 
The DWP published on 16 December 2008 its response to a consultation it had launched in October 2007 regarding 
the uncertainties around flexible retirement (reducing hours worked or grade held after becoming eligible to receive 
all or part of age-related benefits under a scheme) and employees working beyond their normal retirement ages. 
 
The DWP’s response included two alternative sets of regulations on which it wished to consult: 
 
• The first option would add a wide statutory exemption, for all pensions rules and practices linked to flexible 

retirement arrangements, to those listed at Schedule 2 to the Age Regulations. 
• The second, more limited option, would allow occupational pension schemes not to provide death-in-service 

benefits in respect of members in flexible retirement arrangements.  
 
The DWP’s response to the secondary consultation was published on 10 December 2009.  It concluded that, given 
flexible retirement arrangements have been set up successfully within current laws and the number of  respondents 
who doubted whether the flexible retirement concept was discriminatory, the consultation had not provided sufficient 
robust evidence to justify proceeding with either of the exceptions set out above. 
 
However, the DWP will consider the prospects for further general guidance on how occupational pension schemes 
are affected by the age discrimination legislation, which will have to take account of ongoing work on equality in 
general and, in particular, the Equality Bill currently before Parliament. 
 
Employers should watch this space! 
  

http://www.thepensionsregulator.gov.uk/employers/engagement/index.aspx
http://www.thepensionsregulator.gov.uk/employers/engagement/index.aspx
http://www.thepensionsregulator.gov.uk/pdf/MakingYourRetirementChoicesJuly2009.pdf
http://www.thepensionsregulator.gov.uk/pdf/RetirementInfoDCMembers.pdf
http://www.dwp.gov.uk/docs/consultation-occ-pen-misc-regs-2010.pdf
http://www.dwp.gov.uk/consultations/2008/flexible-retirement-next-steps.pdf
http://www.dwp.gov.uk/consultations/2007/flexible-retirement-and-pension-provision-consultation-October07.pdf
http://www.dwp.gov.uk/docs/flexible-retirement-responses.pdf
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Minimum retirement age of 55 
 
The minimum retirement age will increase from 50 to 55 on 6 April 2010.  Except where contractual early retirement 
rights have been protected, this means that any lump sums and pensions that are put into payment on or after that 
date will be treated as unauthorised payments if the recipient is under the age of 55. 
 
It will therefore be important to make sure that early retirements of people who are between the ages of 50 and 54 
are processed promptly in the run up to 6 April 2010. 
 
There would have been a particular problem for anyone who attains the age of 50 between 2 April and 5 April 2010 
as these dates span Easter.  However, some guidance and Q&As issued by HMRC on 11 January 2010 indicate that 
benefits put into payment on 6 April 2010 for such people will be treated as if paid from their 50th birthday. 
 
Trustees and employers may wish to check whether arrangements are being made to ensure early 
retirements are processed quickly for affected members and those members are informed of the urgency 
of supplying relevant information and choosing their retirement options. 
 

Pension Service website 
 
The Pension Service’s website was closed on 30 September 2009.  All Government information for individuals about 
pensions and retirement is now available at http://www.direct.gov.uk/en/Pensionsandretirementplanning/index.htm. 
 
Trustees may wish to check scheme booklets and get these updated next time revisions are being made. 
 

On the horizon 

 
 

Accounting standards 
 
The Accounting Standards Board (ASB) issued a consultation paper “Policy Proposal: the future of UK GAAP” in 
August 2009, setting out proposals for the reporting requirements of UK and Irish entities and is seeking to receive 
comments on its proposals by 1 February 2010.  It is proposing a three-tiered approach to entities’ reporting whilst 
converging UK (generally-accepted accounting principles GAAP) with the International Financial Reporting Standard 
(IFRS), the three tiers being: 
 
• Tier 1 – publicly-accountable entities who would apply IFRS as adopted by the European Union 
• Tier 2 – all other UK entities (other than “small entities”) who could apply the IFRS for Small and Medium-sized 

Entities (SMEs) 
• Tier 3 – small entities who could continue to apply the Financial Reporting Standard for Smaller entities (FRSSE). 
 
The convergence with IFRS will only have a minor effect on FRS17, the UK’s standard for reporting pension costs, as 
this is already very similar to IAS19, the international standard.   
 
The International Accounting Standard’s Board (IASB) and the US’s Financial Accounting Standards Board launched 
a consultation in October 2008 under a joint project on proposed enhancements to the presentation of financial 
statements with the objective of converging standards; this ended on 14 April 2009.  
 
The IASB’s January 2009 Update indicates that the Board has tentatively decided to work towards two exposure 
drafts amending IAS19.  The first will deal, amongst other things, with the recognition and presentation of changes 
in the defined benefit obligation and plan assets.  The second will deal with contribution-based promises (see News 
for an explanation of these). 

continued on next page … 

http://www.hmrc.gov.uk/pensionschemes/min-pen-age.pdf
http://www.direct.gov.uk/en/Pensionsandretirementplanning/index.htm
http://www.frc.org.uk/images/uploaded/documents/ASB%20seeks%20views%20on%20proposals%20for%20the%20future%20reporting%20requirements%20for%20UK%20and%20Irish%20entities.pdf
http://www.iasb.org/Current+Projects/IASB+Projects/Financial+Statement+Presentation/Financial+Statement+Presentation.htm
http://www.iasb.org/Current+Projects/IASB+Projects/Financial+Statement+Presentation/Financial+Statement+Presentation.htm
http://www.iasb.org/NR/rdonlyres/913D6F8B-86D4-45FA-A408-ED9A23E5A33F/0/IASBUpdateJanuary2009.pdf
http://www.hamishwilson.com/news/newsview.asp?n=291
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Accounting standards (continued) 
 
For the first of the exposure drafts, the Board has tentatively decided entities should:  
 
• disaggregate changes in the defined benefit obligation and in plan assets into employment, financing and 

remeasurement components, and recognise the components in the income statement 
• disclose the employment and financing components either in the income statement or in the notes, and present 

the remeasurement component in the income statement.  
 
Employers may wish to quantify the effect of any proposed changes on their accounts. 
 

Corporate governance 
 
The Financial Reporting Council launched a consultation on proposed reforms to the UK’s Combined Code; this runs 
from 1 December 2009 until 5 March 2010.  The Code is to be renamed The UK Corporate Governance Code to avoid 
confusion among overseas investors and the main proposals for how companies are governed in future focus on: 
 
• enhancing accountability to shareholders with the annual re-election of either the chairman or the whole board 
• ensuring the board is well balanced and challenging 
• enhancing the board’s performance and awareness of its strengths and weaknesses through triennial externally-

facilitated board evaluation reviews and regular development reviews of each director by the chairman 
• improving risk management and 
• emphasising performance-related pay should be aligned to the company’s long-term interests and its risk policy. 
 
As shareholders, trustees may wish to contribute to the consultation. 
 

Disclosure regulations 
 
The DWP published a consultation on 6 January 2010 on proposed amending regulations and its response to an 
earlier consultation about changes to the current Disclosure Regulations as part of its Deregulatory Review.  The 
current consultation runs until 1 March 2010. 
 
The DWP says there is little appetite for a wholesale move away from prescription and has decided to drop the idea 
of introducing an overarching disclosure principle that would have allowed trustees greater freedom to do what they 
consider to be appropriate for their scheme and its members.  In particular, the DWP has decided not to replace 
specified time limits with “within a reasonable period” backed up with a new Code of Practice. 
 
The DWP has, however, decided there is some scope for amending the requirements relating to Statutory Money 
Purchase Illustrations (SMPIs) with effect from 1 October 2010.  This would enable schemes to provide shorter and 
simpler SMPI statements once the Board of Actuarial Standards has completed its ongoing review of its guidance 
(Technical Memorandum: TM1). 
 
Schemes are also to be allowed to use electronic communications as their default method of communication if they 
so wish, provided members can opt out and receive hard copy communications if that is what they prefer. 
 
Trustees may wish to consider whether they would like to amend their SMPI statements and/or whether 
it would be appropriate for them to make (greater) use of communicating by e-mail, intranet or internet. 
 

Personal Accounts and automatic enrolment 
 
Personal Accounts and the requirement for workers to be automatically enrolled into a “qualifying pension scheme” 
are scheduled to be phased in from October 2012 (see below). 
 
As announced on 7 January 2010, the Personal Accounts Scheme is to be given the official name of the National 
Employment Savings Trust (NEST). 

continued on next page … 

http://www.frc.org.uk/images/uploaded/documents/Consultation%20on%20the%20Revised%20Corporate%20Governance%20Code.pdf
http://www.dwp.gov.uk/docs/pen-scheme-disclosure-consultation-jan2010.pdf
http://www.dwp.gov.uk/docs/pen-scheme-disclosure-reqts-consultation.pdf
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Personal Accounts and automatic enrolment (continued) 
 
Draft regulations detailing employers’ duties as regards automatic enrolment were published for consultation in 
March 2009.  The DWP’s consultation response was published on 24 September 2009.  Whilst the DWP has agreed 
to a number of changes, mainly to relax the timescales it had originally proposed, it has confirmed that it is a core 
principle of the Pensions Act 2008 that an individual cannot opt out of scheme membership until they are a scheme 
member; the opt-out right is a right to opt out of scheme membership not a right to opt out of automatic enrolment.   
 
A final draft of the Automatic Enrolment Regulations, together with final Registration and Compliance Regulations 
and Implementation Regulations, was published on 12 January 2010. 
 
Draft regulations and a consultation paper “Workplace Pension Reform – Completing the Picture” were also published 
by the DWP on 24 September 2009 covering the remaining elements of employers’ duties (including re-enrolment 
and opt ins, the phasing-in of duties, qualifying schemes criteria and certification).  It also covers employment 
safeguards and elements of the compliance regime, including the information to be passed to the Pensions 
Regulator, sanctions and penalties.   
 
The requirements for automatic enrolment are to be phased in over a three-period starting in October 2012, broadly 
starting with the largest of employers and ending up with small and micro employers (those with fewer than 50 
employees).  During this period, the minimum contribution requirements for DC schemes will be at a nominal 2% 
level.  The minimum contributions required will be increased from October 2015 and then again from October 2016, 
when the full requirements of the Pensions Act 2008 will be met, ie an aggregate of at least 8% of “qualifying 
earnings” (including tax relief on members’ contributions), of which at least 3% must be paid by the employer. 
 
The Implementation Regulations confirm that the phasing-in of the minimum contribution requirements will now be 
extended to October 2017, as speculated following publication of the Pre-Budget report on 9 December 2009. 
 
The DWP and the Personal Accounts Delivery Authority (PADA) jointly published a consultation paper on 28 April 
2009 regarding the operation and rules of the Personal Accounts Scheme.  The consultation ran until 20 July 2009 
and a summary of the responses received was published on 26 October 2009. 
 
PADA had issued a discussion paper “Building personal accounts: designing an investment approach” on 7 May 2009 
to support consultation.  PADA published its key findings on 25 November 2009.  These do not set out PADA’s 
recommendations as it is continuing a programme of work to determine these and undertaking further research and 
analysis to address some of the issues raised, such as the overarching investment objective and behavioural 
attitudes to loss.  PADA will consult again over the next few months. 
 
Employers should start thinking about the impact the introduction of NEST and automatic enrolment will 
have on them and the design of their pension arrangements. 
 

PPF levies 
 
The PPF published a consultation paper on longer-term changes to the pension protection levy in November 2008.  
The principles received broad support, but much of the detail was criticised.  The PPF’s July 2009 consultation 
update  announced the PPF would think again and delay implementing any changes until 2012/13 at the earliest. 
 
The areas for reconsideration could include: 
 
• The principles of a new levy formula that charges for unexpected risk (such as the higher level of claims that can 

arise in adverse economic conditions) 
• What the balance should be between short-term (expected) and long-term (unexpected) risk 
• Options for the measurement of long-term insolvency risk 
• The use of the PPF’s long-term risk model in the development of proposals 
• Options for the measurement of investment risk, particularly in relation to sophisticated investment strategies. 
 

continued on next page … 

http://www.dwp.gov.uk/consultations/2009/pensions-auto-enrol-regs2009.pdf
http://www.dwp.gov.uk/docs/pae-regulations-2009-govt-response-sept09.pdf
http://www.dwp.gov.uk/docs/workplace-personal-pensions-default-options-consultation240909.pdf
http://www.dwp.gov.uk/docs/draft-scheme-order-and-rules28april2009.pdf
http://www.dwp.gov.uk/docs/draft-scheme-order-and-rules-government-response.pdf
http://www.padeliveryauthority.org.uk/investment-discussion-paper.asp
http://www.padeliveryauthority.org.uk/investment-consultation-findings.asp
http://www.pensionprotectionfund.org.uk/future_development_consultation_nov_2008.pdf
http://www.pensionprotectionfund.gov.uk/levy_update_doc_july_2009.pdf
http://www.pensionprotectionfund.gov.uk/levy_update_doc_july_2009.pdf
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PPF levies (continued) 
 
A new levy formula would affect how the aggregate levy is shared between levy-paying schemes.  The PPF’s Board is 
also interested in changing its approach to collecting levies so that levies are higher in aggregate when the economy 
is strong and employers can afford to pay more and lower when times are tough. 
 
A further consultation paper on the measurement of insolvency risk was published by the PPF on 9 November 2009.  
This reflects industry feedback and a review of methodology and insolvency probabilities carried out earlier this year 
by Dun & Bradstreet (D&B).  The consultation ran until 14 December 2009. 
 
Changes already made by D&B are to make increased use of interim financial statements for quoted companies and 
to give greater weight to changes in payment behaviour, so as to pick up sudden changes in circumstances.   
 
Proposed changes include: 
 
• D&B asking for appropriate evidence when employers seek changes  to industry sector or geographic region 
• D&B introducing a new “nationwide” attribute for businesses with branches in three or more different UK regions 
• D&B collecting accounts from the Charity Commission’s website rather than relying on non-commercial sponsors 

providing their accounts themselves 
• D&B excluding PPF-compliant contingent assets when judging whether charges on a company’s assets have a 

negative effect on insolvency risk 
• when assessing the failure score of a subsidiary whose ultimate parent company is at substantial risk of failure, 

the score is limited to (at best) the score of the parent. 
 
The PPF plans to confirm its proposals in early 2010, in time for employers to address any issues with their rating 
before the 31 March 2010 cut-off date for the failure scores on which the risk-based levy for 2011/12 will be based. 
 
Given the potential sensitivity of PPF levies to D&B ratings, employers and trustees should continue to 
monitor developments and assess how they are likely to be affected when more details are known. 
 

Risk sharing 
 
The DWP issued a consultation paper in June 2008.  The paper looked at two different risk-sharing approaches: 
 
• Conditional indexation schemes – DB schemes with pension increases dependent on the funding level. 
• Collective defined contribution (CDC) schemes – schemes that are DC from the employer’s perspective, but with 

a DB target and pooling across members to share out certain risks. 
 
When the DWP issued its consultation response in December 2008 it indicated it would be carrying out further work 
to explore the concept of CDC, but not Conditional Indexation.   The DWP published “press release” on 15 December 
2009 together with “A summary of The Government Actuary’s Department modeling of collective defined 
contribution schemes” and a research report: “Employer attitudes to collective defined contribution pension 
schemes”. 
 
The DWP’s assessment says it has concluded that the Government should take no further action on CDC schemes. 

http://www.pensionprotectionfund.org.uk/DocumentLibrary/Documents/insolvency_consultation_Nov09.pdf
http://www.dwp.gov.uk/docs/pensionrisksharing-consultation-june2008.pdf
http://www.dwp.gov.uk/docs/govt-response-risk-sharing-consultation.pdf
http://www.dwp.gov.uk/docs/collective-defined-contribution-schemes-dec09.pdf
http://www.dwp.gov.uk/docs/modelling-collective-defined-contribution-schemes-dec09.pdf
http://www.dwp.gov.uk/docs/modelling-collective-defined-contribution-schemes-dec09.pdf
http://research.dwp.gov.uk/asd/asd5/rports2009-2010/rrep623.pdf
http://research.dwp.gov.uk/asd/asd5/rports2009-2010/rrep623.pdf
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